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B Business Valuation as a Measure
of Commercial Damages

Commercial damages, whether arising out of a breach of
contract or a tort, are most commonly measured by the
lost profits caused by the wrongdoing. However, under
the appropriate circumstances, and depending on the
applicable law, damages may also be measured by the
value of a business at the time of the breach (in the case of
a total loss of the business), or by the difference between
the values of a business before and after the breach (in the
case of a diminution in the value of the business). Based
on four cases, this article describes the circumstances
under which the courts have measured damages by valua-

tion of a business or other asset rather than by lost profits.

In the case of Sharma v. Skaarup Ship Management
Cmym.f‘m’x‘}m,' the issue was how to measure damages
arising out of the breach of a financing agreement
concerning three vessels (tanker ships). The plaintiffs
claimed that Chemical Bank had breached the agreement
by preventing the refinancing of the vessels, causing their
[oreclosure. The plaintiffs sought damages of $80 million,
representing the profits that would have been earned from
the vessels over their life. In contrast, the market value of
the vessels was agreed to be approximately $16.5 million.
Applying New York law, the court held that lost profits

was not an available remedy, stating:
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[W]here the breach involves the deprivation of
an item with a determinable market value, the
market value at the time of the breach is the

measure of damages.?

In so holding, the court noted that the market value

measure includes lost profits:

The value of assets for which there is a market is
the discounted value of the stream of future
income that the assets are expected to produce.
This stream of income, of course, includes expected

future profits and/or capital appreciation.’

The court further noted that the value of an asset is based
on “what knowledgeable investors anticipated the [uture
conditions and performance would be at the time of the
breach,” not based on what “the actual economic conditions
and performance were in light of hindsight.”™ The latter

was rejected as the “wait and see” theory of damages.

The subsequent case of /ndu Craft, Inc. v. Bank of Baroda®
involved a ladies’ sportswear importing and wholesaling
business that was forced to cease operations because of
the failure of the defendant bank to issue letters of credit,
causing suppliers to stop delivering goods. The court held

that the plaintiff failed to prove lost profits due to lack of

'916 F.2d 820 (2d Cir. 1990).

*Id. at 825.

*Id. at 826.

“Id. at 826, quoting Aroneck v. Atkin, 456 N.Y.5.2d 558, 559 (App. Div. 1982).
*47 F.3d 490 (2d Cir. 1995).
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